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Khoi di t0 d0u thOp nién 1980 cho diln hdm nay, ngl0i ViDt d& 10n hoi thO ng Inh thD tr00ng
nghO Nail khIp ndit0i Hoa KO, va cting da cé vé s ngdi Vilt lam giau nhanh chong nhi vao
nghO Nail. NhO ng trong thii gian gin day, thOc t0 cho thOy ngh0 Nail cDa ngi0i Vidt trén dit MO
da va dang ngay cang trl nén kho khan, khéng con di dang nhl thdi “h0 ng thOnh” da qua.
Nguyén nhan mit phin la do tinh hinh kinh t0 suy thodi, nh ng ph'n quan trl ng hO n hit chinh
vi nghll nay da blt ddu phUitric diln vOicac lult Il vO thul vO valao ding, b0t ngudntd vin
dl cO quan thuld vO valao ding tli mOtsO ti0u bang da th00ng xuyén mi nhOng dit kil m tra
nhdm vao nghO Nail, la mOt sO kiln ma t0 bao nhiéu nam qua rititthly xOy ra.

VON B0 THUD VO VA LUOT L0 LAO BING TRONG NGHI NAIL

Trén nguyén tl ¢, nghl Nail ciing nhd mOi nganh nghU khac t0i Hoa KO, d0u phCi b0 chi phlibli
lud't thud vO va lao d0ng kha phic t0p. Tuy nhién, cé 10 vi trong gin 30 nam nay r0t it c6 ai
trong ngh0 Nail b0 rOc rdivOicO quan thul v hay lao ding, cO chO tilm va ngdOithD Nail

th0 0 ng khéng quan tdm tim hiDu va r0t 10 la vOi cac quy dl nh trong viin d0 thu0 vO va lult 0 lao
dl ng 4p dU ng trong nganh nghll cla minh.

MO u chit t0o ra nhilu khac bilt trong v n d0 thud vO va quy ludt vO lao dl ng cho ngd0i thD Nail
ctng nhi ng00i chD tilm Nail, chinh la viin d0 phan d0 nh ngi i thd Nail la “employee” (nhan
vién/ngl Ui lam cong) cla chO til m, hay la “independent contractor” (ngl i lam d0c I0p theo hip
ding). Trén nguyén tl ¢ thi hu hi't nh0ng ngi0i di lam va ddi0c tr0 ti0n céng, dl u lam part-time
hay full-time, thD0ng d0 0 c xem la “employee.” Tuy nhién, khéng phiit0t c0 nhOng ng00i di lam
diu la “employee.” Trong mit sO trl0ng hp ma trong dé cé nghl Nail, ngi0i di lam clng cé thO
di0c xem la “independent contractor.”

Pilmrlcrlilamicdiulultll cho phép ngdlithld Nail cé thl la mOt “independent contractor,”
cac di nh nghta nhilm phan dl nh s khac bil't gil a “employee” va “independent contractor”
trong ngh Nail cho din nay viln con rit phUc t0p, phat xult t0 sO di0n dOch khac bilt cla cac
cl quan thul v va lao diing. Thém vao dé, cac dilu I0 lién quan din vil ¢ hanh nghll cla ngiUi
thD Nail 0n ddnh bli hdi d0ng thim m0 t0i cac tilu bang (State Board) cling t0 o thém nhilu
dilm mau thul'n cho vin d0 phOctOp via kD trén.

Hiln nay, sO thul lién bang IRS (Internal Revenue Service) c6 dil ra 11 tiéu chull n t0 ng quéat dl
xac di nh ai la “independent contractor” nh m vao mt ¢ dich thull vO. Bén cllnh cac tiéu chulln
nay, cl quan lao diing tli cac tilu bang I0i dung mOt sO tiéu chul n riéng trong vill ¢ phan di nh
ngd0i di lam la “employee” hay “independent contractor,” dil ¢ dung dil ap ding cac quy lult v
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lao dl ng. Do nhi ng dil nh nghta khéac billit va ric rli cla cac cl quan thul v va lao diing, vin
dl xac dinh nglCithd Nail la “employee” hay “independent contractor” la m0t vil ¢ khéng din
gil n, vi thO 1au nay v n th0Ong d00c hilu cach sai l0ch bli r0t nhilu ngd0i Viot trong ngh0 Nail
t0i Hoa K.

NOi chung trong viln d0 thul vO, n0u ngC0i thD lam trong ti0 m Nail d00c phan dinh la
“employee,” sl dilc chd tr0 tiln [00ng b0 ng mOu W-2. Theo lu0t I0 hil n hanh, song song Vi
vilc phlikhOu trD mOt phOntidnl00ng cla nglOithd d0 nlp cac kholn thul ma ngl0ithd phOi
chOu, chO ti0 m Nail cing phUi déng gop phin thull cOa minh theo quy dinh cla cac dio lult
lién bang “Federal Insurance Contributions Act” (FICA) va “Federal Unemployment Tax Act”
(FUTA), cung vii cac lo0i thul quy dnh bli tilu bang nOi hanh ngho. Ludt cing doi hiii ngd0i
thO Nail phOibao cho chl tidm bilt sO tiln “tip” nhi n d00 ¢ hang thang, ndu tdng sO ti0n “tip”
nhin di0c trong thang d6 la hon $20 (gdm cO tiln mOt va khi khach cho “tip” b0 ng thi tin d0 ng).
Va chi tidm phOicOng sO ti0n “tip” ma ng00i thO Nail nhO n d00c vao chung vOi tiln 100 ng do
tinh ra sO ti0n thud cOn khOu tr0 khi tr0 100ng cho ng00i thD. Va trén miu W-2 cla ngl i thl
Nail, tong sO til n “tip” cting phdi d00c ghi chung nhO la tiln 100ng cOa ngdli nay.

Thém vao do, nlu thD Nail 1a “employee,” chl tid m Nail con phUi tuan hanh nhilu lult 10 khac
vl lao ding, vido viln d0 100ng t0i thiDu va gil phO tr0i, gi0 gililao va an tria cla nglOi thi,
v.v..., va tidm Nail phOiniém yltdly di céc théng bao (posters) vl vin dl thul vO va lao dling
mUi nh0t theo dung quy d0nh cla lién bang va tilu bang. TOi hOu hit cac tilu bang, chll nhan
con phii cé bl o hi0m lao dl ng (workers compensation insurance) cho ngdli “employee.”

Trai l0i, nDu ngd0ithd Nail d00c phan dinh la “independent contractor,” ngl0i dé cé bl n phln
va tradch nhilm t0 khai thu0 I0i t0 ¢ c0a minh, va théng thi 0 ng thi chl tiom sO khéng b0 rang
bulc blicac lult |l thul vO valao ding ap ding vinglli “employee” nhll da trinh bay tdm
I00c 0 phOn trén. Tuy nhién, theo ludt California va mit sU til u bang khac, chi til m Nail c6 bl n
phi n phii bdo cao cho c quan nhan ding va lao ding bilt rd tén hi, dia chl va sl an sinh xa
hii c0a nhi ng thO Nail Ia “independent contractor” di0c tr0 ti0n céng bl ng miu 1099-MISC.

PhOn déng cac chl tilm Nail ngi0i Viot khOp nOit0i Hoa KO t0 tri0c d0n nay viln dung mOu
1099-MISC db trD 100ng cho thd Nail t0 khai thul. Cach thO'c nay chd hOp ID trong tr0i0ng hOp
ngO0i thD 1a “independent contractor” dung theo d nh nghta clla ¢l quan lao dlng va thul vO.
Vi khéng hilu ré lult 10, nhilu ngd0il0m t00ng rdng chd cOn cdéd mOtt0 hip ding thi ngd0i tho
Nail sl |a “independent contractor.” Thit ra, khi ¢6 culc kil m tra clla cac cl quan lao dllng va
thu vO, chO ti0m Nail sU c6 trach nhil m phi chdng minh ng0Ci thO Nail la “independent
contractor” theo sl dilnh nghta cla cac cll quan nay. NOu khéng chllng minh d00c th0 Nail 1a
“‘independent contractor” dung tiéu chuln quy dinh cla lult 10 hiln hanh thi ng00ithD sO di0c
kD 1a “employee,” chl tilm vi vy sU b0 ph0tr0t nOng vi d& phOm lult lao ding va thud vO. Va
trong trd0ng hi p nay, ngl i thd Nail cting c6 thd glp rdc rdivOicl quan thul vO.

Trong nhO ng nam g n day, do tinh trl ng gili chd nhan thul ¢ nhid u nganh nghU khac nhau lau
nay da tuy ti0 n phan loli nhan céng la “independent contractor” a0 tranh thul va vin dl blo
hil m lao d0 ng, nhil u til u bang da ban hanh mOt sO lu0t mOi d0 dUi pho vOi tinh trdng nay.
Thém vao do, trilc sO phat triin cla nghl lam Nail ma phin I0nla do ngi0i Viot n0m gi0, cac
cl quan thul vO t0i nhilu ti0u bang t0 vai nam qua cing da bt dlu l0u y din sO kiln hOu hOt
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ng00i Vilt lam nghO Nail 1du nay vin dd0c chO ti0m xOp vao dil n “independent contractor”
khong dung tiéu chuln quy dinh cla lult hiDn hanh, bi vil c nay da khil' n ¢l quan thul vO gdp
r0t nhil u khé khan trong vil ¢ thau thul 10it0c thOt sO cla rlt nhilu ngld0i trong nghd lam Nail.

Vi khéng ¢é sl hilu bilt chinh x4c v cac lult 0 phic tOp, va sult hai th p nién qua khong hi
bl kidm toan, hiu hit ngd0itrong nghl Nail da khdng quan tdm diin cac ludt 0 thul vO va lao
ding, va kit qul la nhiDu ngO0i da va dang bl phit vl nOng nO trong cac dit kiim tra cla cl
quan thull vO va lao ding khip ndi. C6 nglUi lau nay vi thl'y nhilu ngO0i trong nghd ai ctng lam
vy nén cl lam theo ma khéng bilt [a da phOm ludt. BOn lac bl phit, viin khéng hilu minh da
phim lu0t gi, va tli sao bl phit? TOi California, cO quan lao dl ng va thul vO gl n day da clnh
b&o céc chi til m Nail rIng s khéng gillm tiDn phOt vi ly do ng00i vi phim khéng hiCu rd lult ID.

TOONG LAINGHO NAIL COANGOOIVIOT

Thic t0 hi0n nay cho thi'y nghO Nail quD thOt dang di vao mOt khdc quanh r0t quan trd ng, doi
hii nhOng ai con mubn tilp t0c theo duli nghU nay cln phdicé mit cai nhin miiva thic t0
trong v n d0 thul vO va lult 10 lao dl ng 4p dU ng cho nganh nghll c0a minh. BUi vOichd tiom
Nail, du thD la “employee” hay “independent contractor,” cn phUi quan tam tim hilu rd rang cac
quy d nh hil'n hanh trong viln d0 thul vO va lult I0 lao d0ng, di ng thii ngay t0 bay gill phiicé
nhOng s chuln bl cOn thi0tdd tranh b0 phOt vO khicd culc kilm tra b0t ngd cla cl quan lao
ding va thul vO. BOng dlidin lac “m0Ot trau r0i mOi lo rao chullng.” Cling ¢l n bilt r0 ng tuy theo
thOi gian d& hoUt dl ng, ti0 m Nail vi phOm lu0t thul vO va lao ding c6 thd bl nhdng kholn phOt
vl r0t10n vi khéng cé mic gilli hOn. Va theo lult hi0 n hanh, cac khol n tiln phOtt0 c0 quan lao
ding va thul v sl la mén nl dl0c xac dinh blian IInh clatoda, vatitcl tai sin cd nhancla
ng00i bl phOt sO tr0 thanh thO chip cho khoOn tiln phit phOi tr0.

3/3



