SO LO0a ChOn Lult SO

T&#225;c Gi&#7843;: Ph6 TO Nguyln MOnh San
Th&#7913; S&#225;u, 03 Th&#225;ng 6 N&#259;m 2011 21:07

(LTS: ThO y Phé T0 Nguydn M nh San viia xudt bl n Tuydn T0 p Phap Lul t Hoa KU Thi ¢ DO ng,

g0 m nhilu bai vilt do tac gil kO 10i nhi ng kinh nghil'm va c'm xuc trong nhidm v cla mit
chuyén gia lul't phap t0i Toa An Lién Bang Oklahoma va ciing la mOt tuyén Gy mic vD trdi giam.
Vidt Béo sl

dang nhl ng bai trong Tuyln TOp nay chia t0 ng phl biln trén Vilt Bao, d0 gitp dlc gil cé thém
kiDn thO c phap lul't cOn thidt trong dli sOng t0i Hoa KO . Bai nay néi v SO LOO chin Ludt SO.
Tran trfing cOm On Thy Pho TO Nguyln MOnh San.)

S ng trong mOt xa hii t0p chl ng nhd x& hii Hoa KO hil'n nay la mOt x& hOi phap trd, chinh
quyldn 10y phép ludt do cai trd ngdli dan nén chung ta thi0ng thly nhing ngl0i chung quanh
dii x0 vOinhau bl ng ly nhilu hi n b0 ng tinh, khdng gidng nhi ngl Ui Vilt-Nam chung ta khi con
0 qué nha, landu 0 c6 ding chim din quydn I0i cda nhau mOt chut khong dang gi, thi cling doi
thOa kil n nhau ra Toa.

NhiDu tri0ng hOp xOy ra khdng c6 mdt yOu t0 phap ly xac dang nao dil bullc t0i dli phing,

hoU ¢ déi khi rd rang nhi ban ngay la ndu c6 thla kil n nhau ra Toa cting chilng di t0i dau, 0y

thD ma h0 vin dla nhau ra tranh tdng tri0c Toa. Nhil u khi bén nguyén cao bl thua dit dudi
con nong nic¢, phiitrd &n phi va tiln thué mo0n lult sO ¢ nam cting chda hit n. NhO ng nhil u
ng00i vOn thich di kil n d0 thOa man t0 &i ca nhén, nght rl ng ta day hilu bilt nhifu v lult I0
hin ngl0i khac. Chinh vi thd ma TOng Thing qua c0 Abram Lincoln Hoa KO cing la mOt vO lu0t
s nOiti0ng nhOt trong thii kI Hoa KO 10p quOc, da phUithdtIén rOng: Hay cO tranh v n d0
tranh tng tri0c Toa. Hay thuylt phic nhing ngdi bl n lang gil ng cla chang ta nén hoa gili
vli nhau b0t ¢l khi nao chang ta c6 thO thuyOt phOc hD di0c. Hay chl cho hd hiDu rd thd nao la
ngl0i thOng kidn thOOng clng la ngi0i thOt sO b0 thua kil n vi phii trd cac chi phi, an phi va con
lang phi thdi gil cda minh. La mOtngd0i ding ra hoa gili, ngd0ilultsd céd mOtcl hiiuy thd d0
t0 rala mOt ngdOi tOt, thi d0ng bao gil khii ding Ién sO tranh tOng. ThOt khé ¢ thO kiim ra mOt
ngl0ix0u hOnla kiim ramOt nglOi hanh xO vil ¢ tranh t0ng nay (Discourage litigation.
Persuade your neighbors to compromise whenever you can. Point out to them how the nominal
winner is often the real loser in fees, expenses and waste of time. As a peacemaker, the lawyer
has a superior opportunity of being a good man. Never stir up litigation. A worse man can
scarcely be found than one who does this). Tuy nhién viln d0 tranh t0ng nhau tri0c Toa, rit it
xOy ra trong cac cing ding nglUi ViDt chung ta t0i Hoa KO néi riéng va ti qul ¢ ngoUi noi
chung. Vi chung ta da quen dili x0 vOi nhau b ng tinh ¢ m theo cau cham ngén Chin bl lam
mO0i holc V6 phuc cho nhing ai phii dao t0ng dinh. CUc chlng da chdng ta mii phli d0a nhau
ra Toa nhd phép ludt phéan x0 ma théi. Ctng chinh vi I0 d6 ma trong nhilu tri0ng hip xOy ra,
qul thO ¢ lam cho chung ta phii ganh chiu nhilu did u thit thoi mOi khi ¢é sO va chOm vO quydn
I0i c& nhan gil




SO LO0a Chin Ludt SO

T&#225;c Gi&#7843;: Pho TO Nguyln MOnh San
Th&#7913; S&#225;u, 03 Th&#225;ng 6 N&#259;m 2011 21:07

angdliding hiOng cla chang ta diiviingdOibln x0. Ching hin nhU tr0 con cla chdng ta
nghlch nglm, 10 tay vOt rdc sang nha bén clnh, m0 tilc mOi b0n bé vl nha an ming ngay sinh
nhOt, kI ni0m ngay cO0i, r0i ca hat hay n6i chuyln to til ng vang sang nha hang xém v.vl cling
dlu co thd bl deddathlOara Toa vl t0ilamOn ao mOttrdttl céng clng. VOy thi, mOc dlu trong
tham tam chung ta thit sO khéng mul n kil n cao ai, nhi ng xin dl ng quén cau: Nhi p gia tuy tic,
chung ta nén siin sang trong t0 th0 phong than, t0 bl o vO quyln binh ding t0i thilu tr00c phap
luDt (Due process) dil chung ta tlp lam quen vi mOt sO vin d0 phap ly thO0ng thl ¢ nhit ma né
co thd xOy din viichangta bltcl luc nao va blt ¢l trong hoan cl nh nao. Vi déi khi Cay mul n
I0ng ma gié khéng muln ngdng va du cU tinh hay v6 y blli m0t hanh ding cla mit ngi0i khac
gay ra, c6 thl diin dla chung ta dl n tinh tring b0 thOa kil n tr00c Toa nlu chung ta khéng
chulln b0 kO cang tri0c dd dii phd viivin dl phap ly nay. Phin 0ng dlu tién cla chung ta di
dii phé viitinh tri ng nay la di tim kidm mOt luDt sO chuyén mén v vin d0 minh b0 ki0 n.

Thit vly, ludt phap xO nay qua ménh moéng nhl bidn cl va phlctip hinbltcl lult phap cla
mOt qul ¢ gia nao khac trén thi gili. Lult phap Hoa KO thay dli nhanh chéng nhi gi6 bdo dl

kO p thOi thich D ng ngay t0 ¢ khi c vOi hoan c nh xoay chillu c0a mOt x& hi van minh t0p ching.
HOn thD nOa, luDt phap Hoa KO cln thay dii dl thich 0ng vOi méi tri0ng sinh sing cla miidla
phi0ng, c6 nhi ng t0p quan khac nhau t0i mdi Tilu Bang. D6 la Lult Hil n Phap Hoa KO, Ludt
Lién Bang, Lult TiDu Bang, lult 10 cla cac dia phdOng nhi clp Qudn (District), HIt (Country),
TOnh (Town) va Thanh PhD (City). Do d6, nhilu lult sO 0 x0 nay vi muln thanh céng trén
phi0ng diln nghd nghil p chuyén mén cla minh, nhitla d0 d0 phong trong t00 ng lai khdng bl
rut b0 ng hanh nght t0m thOi hoUc bl rat bl ng hanh ngh vinh viln vi hanh sO ndi vd khéng
dang vOi khD nang chuyén mén va trdch nhidm cla mit ngd0ilult sO theo ludt 10 va ndiquy cla
HOi Ludt SO Boan Lién Bang hay Tilu Bang da quy dl nh. C6 2 nganh chuyén mén chinh dl
chongdOiludtsO t0 minh muln l0a chin: Lult Hinh SO (Crimial Law) va Lut Dan SO (Civil
Law), rdi trong lult hinh sO IDi d00c chia ra lam 2 nhanh: B0i Hinh (Felony) va Tilu Hinh
(Misdemeanor) cing nhi trong lul't dan sO 10i bao gdm r0t nhil u mén khac bilt nhau ma trong
phOm vi cl a bai nay, chung t6i khdng thl kU r6 cac chi tilt cla tdng mén dilc, cling gidng nhi
bén nganh y khoa, cé bac si gia dinh, bac st chuyén vi tim, v0 thOn, v0 di day, v0 phdiv.vl Gil
thD khi chdng ta b0 thOa kidn ra Toa, vilc dlu tién chung ta hay t0 tim hil u hol ¢ nén tham khC o
vli b0 n bé c6 khai niim vO lult phap, d0 xem chung ta b0 thOa kiln vO vin dd gi. NOu v xe cO,
chung ta nén tim din ludt sO chuyén vO tai nOn giao thong, nOu vl khd 00c, vD mua ban nha
cla, sang nhi 0 ng ti0 m budn, thi nén tim cac lult sO chuyén mén vl nganh th00ng mOi. C6 nhi
vy, chang ta miithOc sO c6 mitludt sO ddidiln cho chang ta vl phap ly dang mic, hiu hilu
va cé nhi thl chung ta mOi co6 thd vOng tin va nghe theo I0i chl din cla vl lult sO nay ma
khéng sO bl sai [0 m mUi khi ching ta phii d0i diln vii b0 cao hay dilIng cao trong cac phién
Toa xd an. NgiOc I0i, n0u chung ta khéng bilt chin [0a mOt ludt sO chuyén mén vi vin d phap
ly ma chdng ta dang gl p phli, thay vi phOitim mOt ludt sO chuyén mén vl nganh thO0ng mOi
nhd khO 00c¢ (Contract), thi chang ta I0i nhd mOt ludt sO chuyén vO ly di (divorce) hay di trd
(Immigration) chilng hO'n, la ching ta da di theo con d000 ng phiéu I0u m o hidm, c¢é khi tion mOt
t0t mang, d6i khi khdng con di thOi gian d0 cOu van tinh thi thua thilt. Pdng nhi cdu ngd0i dUi
th0 0 ng noi: Nén chin mOt g0i vang. Sau day la mit trong nhi ng tri0ng hOp didn hinh da x0y ra:

2/5



SO LO0a Chin Ludt SO

T&#225;c Gi&#7843;: Pho TO Nguyln MOnh San
Th&#7913; S&#225;u, 03 Th&#225;ng 6 N&#259;m 2011 21:07

C6 mit ngl0i d0nh mua mOt can nha mii xay cit gl m 4 phong ngll va da ky hip ding vii mOt
cong ty dlac. Trong hip ddng cé ghi rd hn dd nh trong vong 90 ngay, n0u ngl i mua ban
di0c can nha ct cla hi dang O, thi hO sO ky gilly t0 lanh nhD'n can nha mdi nay. Sau dé 2 thang
diOng sU I0i ky mOt hOp dlng ban can nha ct cla dilng sU cho mOt nglli mua khac, cling qua
trung gian cung mit cdng ty dia 0c va trong hi p d0ng nay cling ghi rd hI n a0 nh 30 ngay dl
cho ngd0i mua can nha cd nay ti0 n hanh thd t0c vay tiln va ngd0i mua s ky nhdn can nha
ngay sau khi dic s chlp thuOn cOa cl quan cho vay tidn. Nhi ng sau 30 ngay, ngl0i mua can
nha cd viin chla nhiin ddic sO chip thuln cla cO quan cho vay tiln. Céng ty diaUc yéu clu
di0ng sU mua can nha mii hay ky gia hin hIp dlng thém mit thii gian n0a, dl nglli mua can
nha ct c6 thém db thoi gil bl tuc hD s xin vay tiln. Du b0 céng ty dia 0c dung miithD doln
lam ap 10c minh, c0 ép di0ng sO phliblng long ky hi p dd ng gia hO' n cho can nha cd, nhi ng
di0ng sU nhOt quydt khéng chOu ky vi nhin thdy céng ty dla 0 c d& khong thanh thdt trong vin
dl nay, da cl tinh danh gia can nha ct cla dilng sO xulng thlp hOn gia thd tr00ng r0t nhilu,
so vlli gia can nha c6 cung mOt tinh tr ng trong cung mit khu vi ¢ cla can nha ct dang di0c di
bl ng ban. Ly do céng ty dla 0c¢ nay lam nhO vOy cltlam sao ban can nha ct cla diling si cho
mau chong, di ban di0c can nha micho diIng sl trong thdi gian hi p dl ng mua can nha mi
v n con hilu I0c. NhD ngl0i MO hang xém chil din cho bilt, 1a quydn hi n gia hO n hay khéng
gia hO'n hoan toan tuy thu c vao ngili ban, chl khéng tuy thulc vao céng ty dia 0c. Do dé,
hp ding diu tién di0ng sO ky vOi cbngty dda0c dl mua can nha mii dd0ng nhién hit hidu
I0c sau 90 ngay ma ngll0i mua khéng ban dil c can nha ci va cling khong ding y gia hin hip
dl ng cho ngd i mua can nha ct c¢6 thém thii gil b0 tuc hi sO xin vay tiln d0 mua can nha ci
cladiing sO.

Sau khi bil't chOc di0ng sO thao lui khéng mun mua can nha miinda, cong ty dda 0c bao cho
di0ng sO bilt, la sO tiln hanh thD t0c truy t0 d00ng sO ra Toéa vl t0i bOil0c, A0 doi blithi0ng
sO thilt hdi nhD ti0n qul ng cao in trong sach ban nha, tid n xang nhit, thi gil dia don khach din
coi can nha cd, tiln I0i cOng vOi tiin nha tr0 3 thang cho can nha mii di khéng, tiln thiDt hTi vi
phUi rat tén can nha miira khOi thD tr00ng trong 3 thang, lam mOt dl p may ban cho ngi i khac,
tidn phi tOn thué ludt sO ti0n hanh thO t0c gily t0 truy t0 d00ng sOU ra Toa v.vO (TOi day chung téi
cOnliuythémla nDu diing sl mua nhamiila ngdOi MO, chlc chincongty dlalc sl khdng
dam doi kiln ding sU ra Toa nhi viy. VimOiyOu t0 phap ly diu rd rit nhl sO vilc da x0y ra).
ThoUt tién khi nghe céng ty dla 0c cho bilt nhD vy, di0ng sO r0t ban khoan va lo I0 ng, khong
bilt phOi gili quydt cach nao day? Sau dé, qua sl gilithilu clamitngiliblin, di0ng sl din
glp mOtludt sO chuyén vl tai nOn xe cO dU hiiy kil n. Sau khi ddc bl n h0p ding da ky vOi cong
tydialc, vO lultsO nay da khuyén diing si nén thiOng I00ng vlicbéngty dilalc, du co phli
thi0t thoi d0n bu thém mit sU tiln nhd cho cong ty, con t0t hin la dd b0 kidn ra Toa vOa ton kém
ma c6 thO bl thua kiOn. Trong luc di0ng sO con dang phan van do di, khéng bilt c6 nén nghe
theo I0i khuyén cla v lult s nay hay khéng, thi di0c mit ngli bOn MO cung s d0n nha chii,
bilt d0 0 c cau chuyln nay nén da siin long gili thilu di0Ong sO din gdp mdt vl ludt s, labln
than cla 6ng ta dil yéu cOu dilc giup dl ma khéng cn phi trD til n thu lao. Sau khi da gl p
diOc vO ludt sO chuyén vO ditrd va vO ludt s nay cting c6 nhing I0i khuyén t00ng t0, gil ng nhO
nhOng I0i khuyén cla vO lult sO chuyén vO tai nOn xe cO trl0c day. Vi nhOn thDy I0i khuyén cla
2 v ludt sO diu gil ng nhau nén di0ng sU thdy chiing cOn gi phli nght ngdi thém cho mit oc.
Do dé diiing s da dd tru vao tudn I0 kO ti0p, sO ddngdp congty dlalc dl thiOng l00ng vin
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dl nay cho O'nthOa. ThD nhOng, chl con vaitilng ding hD nlaladingil diglpcbéngty dialc,
thi viatan LO 0 Nha Tho ra v, d00ng sO da gdp Cha Chanh X0 h0 dio 0 culicOa Nha Tho,

it n tdm sO0 cho Cha Chanh XU nghe cau chuyln nay, Cha da gili thilu di0ng sO d0n glp mOt
luDt sU cling la mdt giao dan trong x0 dio, vl ludt sO nay dang lam cho mit hang lult (Law
Firm), I0n vao hang thO 3 trong Tilu Bang cla dilng sO 0 vala mOtlultsO chuyén phU trach vl
cac lodi khl 00c holc cac loli hip ding vl thiOng mdi, dic bilt hOn nda éng ta chuyén bilt v0
cac giao keo dlla ¢ cho hang. Sau khi d ¢ xong b n hip ding va nghe di0ng sO trinh bay t0t
cl cac s kiln tuln t0 da x0y ra xong, 6ng bl o di0ng sO la khéng cln gi phlith0Ong I00ng cl
(Vi khudn khi 10 bao c6 hin nén chung téi khdng thi kO [0 hO't ra ddy nhing I0i gili thich chi
tilt c0a vO lult sO nay). Ngay sau do, v lult sO da gli dil n tholi ndi chuyln tric tilp vOi cong
tydialccladilng s, vii mOtgilng ndi én tln nha nhi n, nh ng khdng kém phin cllng
quylt, 6ng ta da thay mit di0ng sO d0 yéu cOu cong ty dia 0c phli hoan toan trl 10i cho diDng
sO sU tiln $500 d0t cl ¢ mua can nha mii trd0c day. Tho rlich0 vaitulnI0 sau di0ng sO da
nhOn d00c chi phidu hoan tr0 d0 sO tidn ditclc clacongty ddalc glitdi.

NhO quy v ddc gil d& nhin thOy: 2 vO ludtsO trd0c ding sO nhd c0y, mdtvd chuyén vO tai
nn xe cl, con mit vl v ditrd nén nhing I0i khuyén cUa hai v lult s nay da khéng giup gili
quyltdifcvindl rIcrligiladilng sO va céngty dialc va xuytti nda, ndu nghe I0i khuyén
cla hai vl nay, didng s khéng nhing da mit sO tiin ddt cOc ma con phitrd thém mit sO tiln
khac na di khii b0 truy t0 ra Téa nhi céng ty dda 0 c cho bilt.

Ngay phln dlu cla bai nay, chung t6i da néu Ién la lult phap cla Hoa KO qua phic tlp va
uydn chuyln mau I0 d0 thich Ong vOitrao I0u ti0n héa nhanh chéng clla mit dlli xa hii d00 ¢ coi
la van minh nhOt thD gili. ThD nén chung ta khéng Iy gi lam ngl ¢ nhién khithy dli da s cac
luDt sO t0i Hoa KO d0u di chuyén bilt mit nganh, d0 h0 nOIm viing di0c nhing yOu t0 phép ly
chinh ylu cDating vin dd trong mOitrd0ng hIp x0y ra cho bl cao (Defendant) cting nh cho
di 0 ng cao (Plaintiff). C6 nhi thi, vO lu0t sO chuyén bilt nay mii dam t0 tin vao khil nang
chuyén mén clla minh, d0 dap 0ng dung mic vOi cac nhu clu va sU tin nhilm cla quln chung
néi chung va cla than chl ndi riéng. C6 nhilu ngl0i cho ring hd mOt lult sO nOitidng tai gili la
co thd dem I0i sU thOng I0i cho than chl cla minh. N6i nhi thD chd dang v mOt phO0ng diln
chuyén bilt cla vl lult s do khi nhi n lanh bénh vl ¢ cho than chl vO mOt vO kil n n0m trong sO
chuyén bilt cda minh. Chlng hOn nhd mOt vD lu0t sO chuyén v hinh sO, dang tranh lul n bénh
victrilc Toa cho mittli phOm gilt ngilicéd chd miu, d0 hy viing bl cao khii b0 l1anh an t0
hinh. NhO ng kh mOt n0i, vO ludt sO nay chOa bao gill ¢é kinh nghidm d0 tranh ludn, bénh vl c
chomittli phOm gi0t ngl0icé chl mOu nhi thD nay, thi chang ta hay th0 t0 h0i minh xem v0
ludt sU nay s dem IDi sO hy ving thOng I0i cho bl cao diic bao nhiéu phin tram so vii mOt v0
luDt sO da t0ng kinh nghil m nhil u I0n tranh cai tr00c Tdéa cho nhing vO &n 0 hinh?

B0 kOt thuc bai nay, chung téi thilt nght chic mii ngl0i cing ding y ring vilc tim kilm mit
ludt sO tai gili va nOi tiD ng hou nhd khéng quan tr ng bl ng tim cho dung mOt lult sO hanh nght
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chuyén billt cho ting sO villc ¢6 ndi dung khac nhau xOy ra mii la dilu quan tring. Thit rOt
dung nhi céu tlc ngl Vilt Nam cla chdng ta la Tram Tay Khéng B0 ng MOt Tay Quen.

Ph6 TO Nguyln MO nh San
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